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In December 2019, the Supreme Court of Canada 
released its decision in Canada (Minister of Citizenship and 
Immigration) v Vavilov, 2019 SCC 65 (Vavilov).1 This case 
garnered a great deal of media attention for its intriguing 
facts, which dealt with the question of the citizenship of 
Canadian-born children of Russian spies. It has been said 
that this family was the inspiration for the television series 
“The Americans”. The Vavilov case is significant from a sub-
stantive perspective as it overhauls certain foundational prin-
ciples of administrative law and judicial review in Canada. 
While Vavilov was not an intellectual property case, one impli-
cation of the decision is a change in the standard of review 
for appeals from the administrative tribunal that determines 
trademark opposition and non-use cancellation proceedings.

Appeals from the Trademarks 
Opposition Board

In Canada, trademark opposition proceedings and 
summary non-use cancellation proceedings are decided 

by the Trademarks Opposition Board (the “TMOB”), 
an administrative tribunal which acts on behalf  of 
the Registrar of Trademarks (the “Registrar”). The 
Trademarks Act (Canada) provides for a statutory right 
of appeal from decisions of the TMOB to the Federal 
Court of Canada.2 One unusual aspect of these appeals 
is that the parties to such an appeal have the right to file 
additional evidence to supplement the evidentiary record. 
This, however, is going to change.

Forthcoming amendments to the Trademarks Act, 
which have passed Parliament but, as of the time of writ-
ing, have not yet been proclaimed in force, will require 
parties to seek leave from the Federal Court in order to 
adduce additional evidence on such an appeal.3

The Old Standard of Review

Prior to the Supreme Court’s decision in Vavilov, the 
applicable standard of review on an appeal to the Federal 
Court of a decision of the TMOB was well settled. The 
jurisprudence recognized the expertise of the Registrar 
(vested in the TMOB) and provided that the appellate 
court should review such a decision on the deferential 
standard of reasonableness,4 subject to one exception dis-
cussed below. That meant that a decision of the TMOB 
could only be disturbed if  a court concluded that the 
TMOB’s decision was unreasonable, both in terms of the 
rationale for the decision and the outcome to which it led.

However, where additional evidence was adduced on 
appeal that would have materially affected the TMOB’s 
findings of fact or its exercise of discretion, the court 
was required to consider the matter de novo and come 
to its own conclusion as to the correctness of the deci-
sion under appeal.5 The filing of additional evidence was 
not sufficient, by itself, to shift the standard of review 
from reasonableness to the non-deferential correctness 
standard. Rather, a court could only deviate from the 
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reasonableness standard where it was satisfied that the 
new evidence could have materially affected the TMOB’s 
findings.6 “Material” meant that the evidence was “suf-
ficiently substantial and significant”7 and of “probative 
value.”8 This test often led the parties and the court to 
engage in a careful exercise of dissecting what was the 
subject of the appeal and, if  there was new evidence, 
whether it would have materially impacted the decision.9

Supreme Court of Canada 
Decision in Vavilov

In Vavilov, the Supreme Court re-examined its approach 
to all statutory appeals and judicial reviews of adminis-
trative decisions. Vavilov set out a revised framework to 
determine the standard of review where a court reviews 
the merits of an administrative decision.

The Court held that all administrative decisions should 
be presumptively reviewed on a reasonableness standard, 
out of respect for the legislature’s institutional design 
choices.10 This presumption, however, can be rebutted 
where:

(1) the legislature has indicated that it intends for a dif-
ferent standard of review to apply, by:

a. explicitly prescribing the applicable standard of 
review; or

b. providing a statutory appeal mechanism from an 
administrative decision to a court, whether as of 
right or with leave; or

(2) the rule of law requires that the standard of correct-
ness be applied, because the administrative decision 
raises:

a. constitutional questions;

b. general questions of law of central importance 
to the legal system as a whole; or

c. questions related to the jurisdictional boundar-
ies between two or more administrative bodies.11

The New Standard of Review

The extent to which Vavilov has changed the traditional 
approach to appeals of TMOB decisions varies, depend-
ing on the particulars of the appeal. A recent decision of 
the Federal Court of Appeal confirmed that Vavilov does 

not alter the standard of review in cases where new evi-
dence is filed on an appeal and the court is satisfied that 
the evidence is material. In such a case, the court should 
review the TMOB’s decision on the correctness standard, 
which is consistent with the traditional approach.

The next question is what standard applies if  no 
additional evidence is adduced on an appeal before 
the Federal Court, or if  the supplementary evidence 
is found not to be material? This is where Vavilov calls 
for a fresh start. The Federal Court of  Appeal has sig-
naled that, following Vavilov, the jurisprudence which 
had established the reasonableness standard is no lon-
ger binding. Specifically, in Vavilov the Supreme Court 
of  Canada requires a consideration of  the legislature’s 
design choices. The Court concluded that, where a leg-
islature has provided that parties may appeal from an 
administrative decision to a court, either as of  right or 
with leave, it has subjected the administrative regime 
to appellate oversight. The legislature is indicating that 
it expects the court to scrutinize such administrative 
decisions using the traditional appellate standards of 
review.12 The Supreme Court recognized that applying 
traditional appellate standards marks a sharp departure 
from recent jurisprudence. The Court, however, found 
that “this shift is necessary in order to bring coherence 
and conceptual balance to the standard of  review analy-
sis and is justified by a weighing of  the values of  cer-
tainty and correctness.”13

As noted above, the Trademarks Act (Canada) explic-
itly provides the parties a right to appeal to the Federal 
Court of Canada from any decision of the Registrar. 
Accordingly, decisions of the TMOB will now be reviewed 
using the traditional appellate standards of review. As set 
out by the Supreme Court of Canada, the appellate stan-
dards of review are “correctness” for questions of law, 
and “overriding and palpable error” for questions of fact 
or questions of mixed fact and law.14

Palpable and overriding error is a highly deferential 
standard. One court summarized the standard by stat-
ing that “[w]hen arguing palpable and overriding error, 
it is not enough to pull at leaves and branches and leave 
the tree standing. The entire tree must fall.”15 “Palpable” 
means an error that is obvious. Examples include obvi-
ous illogic in the reasons (such as factual findings that 
cannot sit together), findings made without any admis-
sible evidence, findings based on improper inferences 
or logical error, and the failure to make findings due 
to a complete or near-complete disregard of  evidence. 
However, even if  an error is palpable, the decision 
below does not necessarily fall, unless the error is also 
overriding.

“Overriding” means an error that goes to the very core 
of the outcome of the case. For example, it may be that a 
particular fact should not have been found in light of the 
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evidence. If  this palpably wrong fact is excluded and the 
outcome does not change, the error is not “overriding.” 
The decision under review would remain in place.

The correctness standard will continue to apply for 
questions of law, such as questions of statutory inter-
pretation and those concerning the scope of a decision 
maker’s authority. There will surely be situations where 
the TMOB is asked to interpret statutory provisions. The 
vast majority of appeals arising from the TMOB, how-
ever, deal with questions of mixed fact and law. For such 
appeals, where no material new evidence is produced, 
they will now be subject to the highly deferential stan-
dard of palpable and overriding error. This standard is 
even more deferential than the standard of reasonable-
ness that would have been applied prior to Vavilov.16 In 
short, Vavilov sets a higher bar for appeals of TMOB 
cases in appeals that do not turn on questions of law or 
fresh evidence.

The bar for appealing TMOB decisions will arguably 
also be raised higher once the above-noted changes to the 
Trademarks Act are proclaimed in force. Under the cur-
rent regime it is common for parties to file fresh evidence 
on appeals of TMOB decisions and argue that the cor-
rectness standard must be applied. As noted above, how-
ever, the forthcoming amendments will require parties 
to seek leave of the Federal Court in order to file fresh 
evidence on appeal. Traditionally, the Federal Court of 
Canada has used a three-part test to determine if  new 
evidence is admissible on appeal. Specifically, a party 
seeking to adduce additional evidence must establish that 
the evidence in question:

(i) was not available at the time of the hearing;
(ii) is credible; and
(iii) is practically conclusive of an issue on appeal.17

The third prong of the test sets a high threshold since 
the evidence must not be further evidence pointing in 
the same direction as extensive evidence already on 
the record. Evidence which “points in the same direc-
tion” falls short of the threshold required to admit new 
evidence.18

This new leave requirement will undoubtedly reduce 
the number of appeals in which material fresh evidence 
is filed, thus subjecting a higher percentage of cases to 
the deferential standard of palpable and overriding error. 
From a practice standpoint, parties should take care to 
put their best evidence forward at first instance before the 

TMOB, as they will no longer have an unfettered right to 
supplement and improve their evidence on appeal.

On the other hand, under the pre-Vavilov approach, 
the Federal Court would typically defer to the TMOB, 
even on purely legal questions such as issues related to 
the interpretation of the Trademarks Act. Such mat-
ters were reviewed on the reasonableness standard. This 
was thought to recognize the TMOB’s expertise in that 
area and familiarity with its “home” statute. Under the 
approach prescribed by Vavilov, no deference will be 
shown to the TMOB on such issues as questions of law 
will now be subject to the correctness standard of review.

Other IP-Related Appeals

The biggest impact of Vavilov in the IP sphere will 
be felt in appeals of decisions from the TMOB since, 
from a purely numerical perspective, they represent the 
vast majority of appeals from decisions of any branch 
of the Canadian Intellectual Property Office. However, 
similar to the Trademarks Act, delegated decisionmak-
ing under both the Patent Act (Canada) and Copyright 
Act (Canada) contain statutory rights of appeal in cer-
tain situations. In some circumstances, those appeals 
may deal with pure questions of law (e.g., whether a par-
ticular invention constitutes patentable subject matter). 
However, such appeals will likewise raise many issues of 
mixed fact and law. In any event, the Vavilov framework 
will apply equally to those appeals.

Conclusion

From a practical perspective, appeals from decisions of 
the TMOB will become more difficult, absent material 
new evidence filed on the appeal. This will increase the 
importance of ensuring that parties put their best foot 
forward in leading evidence before the TMOB. It will 
likely also increase the cost of preparing such evidence. 
Often parties would take a more relaxed approach to fil-
ing evidence before the TMOB, knowing that the evidence 
could be supplemented on appeal. Also, evidentiary gaps 
could be closed on appeal. The combination of the pend-
ing heightened standard to file fresh evidence and the 
new standard of review prescribed by the Supreme Court 
of Canada will make successful appeals from the TMOB 
rare.
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